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Passed by Shri Uma Shanker Commissioner (Appeals-II)
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Arising out of Order-in-Original No. AHM/SVTAX/000/ADC/013/15-16Date: 30.10.2015

Issued by ADC STC HQ AbadService Tax, :Ahmedabad

1,1ffia1g) cfiT ·o'ffc!1 / Name & Address of the Respondent

Mis. Narayan Litho Offset Works & 16 Others, Ahmedabad
g 3rfh sar rigs€ al{ sf arfqa Ufa pqIf@rant at 3rf)RRaa war a
a mar &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

fl zc,qr zycn vi ara nq1a muff@rawr at rite­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcr-mll"~.1994 c#!" t!RT 86 cB' 3ifa arft it frr:;:r cB' 1lTff c#!" \JfT ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa 2it1 4ls fr zrcn, surd zyca vi al 34)Ra nnf@eawr sit. 20, q
ea z4Rua arrovg, eruft =7r, ~5'-lclltjlc(-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad -
380 016.

(ii) ~~cBl"fcRw:r~, 1994c#l'tTRT86 (1)cB"~~~
Plll½lcle1"1, 1994 fu 9 (1) cB" ~~ "CpT+l ~:tr- 5 1f "'cfR mTillT 1f c#I' "GIT~
yi sq arr fkra arr # fsa or4la # nu{ l sat fit
aft uf are (s a ya qfr >JIB mr\1) 3ffi Te! i fGr en i mznf@raw al .-.!.llll4ld
ft-QIB %_ cfITT cB" -;:rw@ '{il4i.ilP!cfi &a ?a a nu@ nzizra «~rzr # .:rr=f x{ ~'<51ifcl5a ~
gr# au set ala at min, an #t l=fflT 3ITT <'fllTl!1 ·Tur up+in T; 5 al4 UT \J'{ffi cp1'.f

t cffiT ~ 1000 / - #ha 3Grat @tfl ei hara al in7, anus t l=fflT 3ITT' <'fllTm 7fll1~
I; 5,TI IT 50 TI J m w ~ 5000 /- #flu 3Gr?t ~hf1 sf ara at ir, nu 6t
lWT 3W< <'fllTm ·Tut u#fr nu, 5o Gar zIr \J'{ffi \TllTcTT t cffii ~ 10000 / - tifR:r ~ mr\11
~ cB" ~ 31!tj(R- -q:5£ cB" TT1 RT; 5o/- #ha ft 3hftt
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.

Application made for grant of stay shall be acc'ompanied by a fee of Rs,£90/-~«¢,14%
i .:,.'":> "l(<l!_·". !;\.--i:/w 'i\-1.JJ if :,:__;_\\~ 7.- -iE .,,:1 ' -I
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(iii) FcRr\7.1 3T~~T-T.1994 q,'7" wxr 86 4ft 3u-qrii vi (2) # 3@<@ 3rcfrc;i ~
f.mi:rJcl~. 1994 cfi f.'r:r:r 9 (2~) cfi 3Tffl@ f.It1\Ro tfilll ~f!.t'r .-7 ii ,t\ vrr x-1cfilfi -qct \Rlcfi ml?.!'

·· 3fl'.fcffi#tu Una zyaa (n@ta) an?t uRit (0IA)( urimfr&tf) it 'aru
31r4at, Terra / Ur 3gr 31err an a·?u qr zyn, 37tr mrqf@raur at 3lmi'R c!>FI
# Rag a gy arr (olo) duf hufl it#

(iii) The appeal u'nder,sub,section (2A) of the section 86 the Finance Act 1994, shall be
filed ih Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ac::companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. uenigif@er zIrnazu yea a1f@fr, 197 ) ii v rgqi-1 # 3Tffl@ frlmfur fch-iz
3rgIR a 3It vi err qTf@rant arr2 #l 4R V w6 6.so/- h n nuru zyen fez
"fFIT iAT aRg I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority sl1all bear a court fee stamp of f~s.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. ifftrn ~~- 'i3"(Lflcf wP vi ta1a snf)at1 man~ran (arffqfe) fuara6ft, 1982 11 1:rftlfl
'f.!rf ('f~l x-ici!?m 11PwJ1 cITT x-rfA:I~@ c1,,r,:'r qIB WTl-11 c1ft 3Tf'1 1ft l:1fA 3rrcnfifu" fclrrrr uf@T t 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. w:ir ~.~ 3c'C!T?; QJc-<ri i:rJ paras 344zr uf)awr (a#l4a) h if 3r4cf en araci ;#
sc4tr 3eurz Qr 31f@)fezra, r&yy Rt at 39a h3ii frr(git.) 3/f@1fa 2sty(ety fr i€at
29) fetid: a&.o.2sty Gil cl?r f@a4r 3rf@)fra, r&&y a urt 3 h 3iaaara at amp ar re , arr
f.:lfixm frnqa-fr armaar 31fearf , arafII ii, 3RrJic:r ~ ~ ;;netmm :mt1lir.r tlf mw
c:tf cfi"-ltI ~•llJ :ff 3lftrcri c'f ~

i);;;:?,):.!f sc=crrc;-~; vtiWifcn{ <l13fci<lfil " ;r/f.rrfrw fa " iifar gmf@rr­
(I) err 11 ±t 3iifa/fa zuu
( ii) rlz sat f r { 4a '{ITTT
(iii) :fl~C: -;;fl- If f.:l<l'Jflc@ er, ~<f,H 6 cl\" 3irf.JTH ~ :rcifcJ1

es 3rril agra urg f@ a er s muar fa)zr (i. 2) JrRlf.:!<rn, 2014 3rar t qa fn@)
3r4r4)r ,ff@)arf h Tara R@arr!ta +arnrr 3r5ff vi 3r41 a rapibl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duly demanded" shall include:
(i) amount detennined under Section ·11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:, Provided further that the provisions of this Section shall not apply to the stay
applicatioil and appeals pending before any appellate authority prior to the
commencerne11t of the Finance (No.2) Act, 2014.

4(1) zr iaaf ii, z 3Irr h uf 3rd1 ,If?aur h mar sri ares 3rrur area z vs
fafea za ijrfra ran eh 1o% grarar 3t szhavs Rafa st as avs 5
10% 05TateruRt 5s +raft1
4(1) In view of above, an appeal against this orcler shall lie before the Tribunal on
payment of 10% of the duty demandecl wl1ere duty or duty and penalty are in dispute, or
perially, where penalty alone is in dispute.
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Revenue department has filed the present appeals on 01.05.2016

against the Order-in-Original number AHM-SVTAX-000-ADC-013-15-16
dated 30.11.2015 (hereinafter referred to as 'impugned orders') passed by

the Addi. Commissioner, Service Tax, HQ, Ahmedabad (hereinafter referred

· to as 'adjudicating authority') in respect of M/s.Narayan Litho works and
others.16 as listed below and having office at Anision, 2nd Floor, Plot No
4/1, Swastik Society, Navrangpura, Ahmedabad-380009 Ahmedabad- 15

(hereinafter referred to as 'respondents');

(1) M/s. Narayan Litho Offset Works

(2) Shri Asheshbhai Jashbhai Patel

(3) Shri Sanjaybhai Jashbhai Patel

(4) Shri Shalinbhai Sudhakarbhai Patel

(5) Smt. Khushbuben Shalinbhai Patel

(6) Shri Pranavbhai Mahendrabhai Patel

(7) Smt. Devalben Pranavbhai Patel

(8) Shri Rishibhai Dineshbhai Patel

(9) Smt. Geetaben Dineshbhai Patel

(10) Shri Krishnakant Dipakbhai Patel

(11) Smt. Smitaben Dipakbhai Patel

(12) Shri Jashbhai Chhotabhai Patel, Karta of HUF Chhotabhai Naranbhai Patel

(13) Shri Jashbhai Chhotabhai Patel, Karta of HUF Jashbhai Chhotabhai Patel

(14) Shri Sudhakarbhai Chhotabhai Patel Karta of HUF Sudhakarbhai Chhotabhai

Patel

(15) Shr Mahendrabhai Chhotabhai Patel, Karta of HUF Mahendrabhai

Chhotabhai Patel

(16) Shri Dineshbhai Chhotabhai Patel, Karta of HUF Dineshbhai Chhotabhai

Patel

(17) Shri Dipakbhai Chhotabhai Patel, Karta of HUF Dipakbhai Chhotabhai Patel

The above (17) persons (referred to as "THE AOP" i.e. "THE ASSOCIATION i
OF PERSONS") all having office at Anision, 2nd Floor, Plot No 4/1, Swastik

&:#: ·u.l



Name of Service Provider % of Amount of Rent received by individual (in Rs.)
share

2009-10 2010-11 2011-12 2012-13 2013-14

Chhotabhai Narainbhai Patel HUF 5 112700 158197 169212 178963 189640
Rishibhai Dineshbhai Patel 6 135240 189836 203045 214751 227565
Smitaben Dipakbhai Patel 6 135240 189836 203045 214751 227565
Krishnakant Dipakbhai Patel 6 135240 189836 203045 214751 227565
Gitaben Dineshbhai Patel 6 135240 189836 203045 214751 227565
Devalben Pranavbhai Patel 6 135240 189836 203045 214751 227565
Pranavbhai Mahendrabhai Patel 6 135240 189836 203045 214751 227565
Khushbuben Shaileshbhai Patel 6 135240 189836 203045 214751 227565
Shalinbhai Sudhakarbhai Patel 6 135240 189836 203045 214751 227565
Sanjaybhal Jashbhal Patel 6 135240 189836 203045 214751 227565
AsheshbhaiJashbhai Patel 6 135240 189836 203045 214751 227565
Narayan Litho Offset Works 5 112700 158197 169212 178963 189640
Mahendrabhai C. Patel HUF 6 135240 189836 203045 214751 227567
Dineshbhai Chhotabhai Patel HUF 6 135240 189836 203045 214751 227567
Dipakbhai Chhotabhai Patel HUF 6 135240 189836 203045 214751 227567
Sudhakar Chhotabhai Patel HUF 6 135240 189836 203045 214751 227565

Jashbhai Chhotabhai Patel HUF 6 135240 189836 203045 214751 227562

Total 100 2254000 3163934 3384099 3579191 3792758

Society, Navrangpura, Ahmedabad-380009 were providing services falling

under the category of "Renting of Immovable Property Services" as defined

under Section 65 (90a) of the Finance Act, 1994, which was a taxable

service as per Section 65(105)(zzzz) of the Act

2. AOP has given on rent jointly owned office premises situated at 301, 302 &

303, Avdhesh House, Opposite Gurudwara, S.G. Highway, Ahmedabad on lease to
M/s. Astron Research Ltd., Ahmedabad ( herein after referred to as lessee).

Lessee used said premises for commercial purpose therefore the rental income

received by the AOP was taxable under the category of "Renting of Immovable

Property Service". All members of the AOP had separately entered into a Lease

and Licence Agreement dated 05.12.2008 and 05.12.2009 with M/s. Astron
Research Ltd. for renting said co-owned property. Rental income received by the

AOP was individually collected, as shown below in TABLE-A, for the above
property for the period, i.e., 2009-10 to 2013-14 did not exceeded the threshold

limit of the Small Scale exemption for all above mentioned financial years and
therefore liability of the AOP to pay service tax for the said period did not arise.

TABLE-A

: I
o': i
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3. AOP, as an independent person, was neither registered with the service tax

department nor charging service tax to the lessee by· claiming separate exemption
under Notification No. 6/2005-ST dated 01/03/2005. As per revenue department
it is rendering of an indivisible single service of renting and tax liability should be
discharge by AOP on single amount arrived by summation of all individual receipt.
The AOP received total rent of Rs. 1,61,73,982/- for the period from 2009-10 to
2013-2014. Accordingly, AOP was required to pay seryiegTa;amounting to Rs.
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18,17,781/- during the said period.In view of above, the Show Cause Notice
dated 1.7.2014 was issued to all the members of the AOP. Demand was dropped

vide impugned 010.

4. Being aggrieved with the impugned the revenue preferred an appeal

before the Commissioner (Appeals-II) wherein it is argued that-
I. A new section 66E was introduced w.e.f. 01.07.2012 in Finance Act,

1994. Under Sub-clause (a) of the said section, renting of immovable

property would constitute a declared service. As per Guidance Notes

on service tax issued by CBEC on 20 June, 2012, Renting of

immovable property is taxable.
The term "person" has not been defined in the Finance Act, 1994 but
the term person has defined in clause (42) of Section 30 of General

Clause Act, 1897 as person shall include any company or association

or body of individuals, whether corporate or not. Also, explanation to

Section 730 of the Finance Act, 1994 elaborates the category of

"person" with their respective authorized representative which includes
Association of Persons (AOP) as one of the category of person. Further

it is clarified by CBEC as FAQ on Service Tax (November 2007) that

the word "person" shall include any company or association or body of

individuals, whether incorporate or not, thus this expression include

any Individual, HUF, Proprietary Firm or Partnership Firm, Company,
. I

Trust. The obligation to pay service tax in case of Renting of
Immovable. Property for commercial use rests with the owner / lessor

of the property as a "person" liable to pay service tax. Person may be
Individual, Body of Individuals (BOI), Association of Persons (AOP),

Company, Trust, HUF, etc. and accordingly Lessor/ Joint Owner will be

treated as single entity for liability of service tax.
III. The definition of assesse includes Individual, Proprietary Firm,

Partnership Firm (as per Rule 6 of Service Tax Rules) Body of
Individuals, Association of Persons, whether or not incorporated. The

term 'person' being an inclusive and having wider meaning, under the

General Clauses Act, 1897, it is clear that the legislature intended to
include Joint Owners (a particular class of service provider) for

. providing of taxable service falling within the meaning of Section fj
65(105)(zzzz) of the said act.

II.
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M/s. Narayan Litho Offset Works & 16 Others, the Joint Owners of the
said immovable property have rendered the service of renting of the

said property vide a single legal document and entered into
transaction with the service recipient as a single / joint party and as
such they are covered under the definition of the word "Person" under

the category of Association of Person (AOP).
V. For renting, they acted as a Class of Persons - Joint Owners, persons

who have grouped together for a single common purpose. The title of

IV.

0

the immovable property is collectively as joint owner.
VI. Said premises were purchased jointly with the individual share/ investment.

Moreover, in terms of the conditions in the lease deed, the monthly specific
percentage of rent has also been agreed upon to be payable to each of the Q
joint owner of the subject property as can be seen from the statement of

Shri Dipak Chotabhai Patel recorded on 03.06.2014

VII. The service has been provided jointly to the lessee namely M/s. Astron

Research Ltd. The service provided is a taxable service falling in the
category of Renting of Immovable Property. The recipient of the
service has received a single service. It is immaterial whether the

recipient of the service has made payment by a single Cheque or
multiple Cheques as per the directions of the said noticees i.e. the

joint owners of the property. Thus an indivisible single service has
been provided jointly by individuals, which cannot be considered to be
divided into individual services on the ground that such service has
been provided jointly by different individuals, which the adjudicating

Vishrambhai Patel, to drop the entire proceedings .Aas per Para-8 of
the order it is held that: ...."the appellant's case Is also supported by
the Tribunal's decision in the case of Dinesh K Patwa Vs. CST

Ahmedabad which is referred in Para 3(ii) above. However, in the i
Financial Year 2009-10 and 2010-12, the receipt of rent by each

authority failed to appreciate.

VIII. The noticees contention that when the immovable property is

collectively or jointly owned with specific shares therein, it can not be
treated as association of persons & Law nowhere prescribed that they
should be treated as association of persons and should be taxed as
single unit. is neither proper nor acceptable. Which the Adjudicating
Authority failed to appreciate and decided in favour of the assessee on
this count.

IX. The adjudicating authority has relied upon decision reported in 2015­

TIOL-1936-CESTAT-Mum in case of CCE, Nashik Vs. Deoram
t

'
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l 5.

appellant exceeded the statutory exemption limit of Rs. 10 lakhs and
the appellants have paid service tax alongwith interest on their own

before receipt of SCN. This fact is not disputed by the department also

and no additional liability has been worked out for the said period in

OO.".However, the adjudicating authority failed to appreciate that the

case of M/s Dinesh K. Patwa v. Commissioner of Service tax,
Ahmedabad ·is still not decided by the CESTAT, Ahmedabad and
pending with CESTAT, Ahmedabad for final decision.

Personal hearing in the case was granted on 16.11.2016. Mr. P.P.

0

Jadeje, Mr. Mukesh M. and Mr. Vyas Vishnu, on be half of respondent

appeared before me. They stated that Person defined only in 2012. As per

definition of person in 2012, individual liability will come after 2012 as per

section 68. Appellan have submitted additional written submission dated

05.12.2016 received in his office on 27.12.2015.
I

I
l
:I.,

6. I have carefully gone through the facts of the case on records, grounds of the

Appeal Memorandum, the Written Submission filed by the revenue and
oral/written submissions made by the respondents at the time of personal

hearing.

I find. that the main issue to be decided, interalia, is whether the

respondent are liable to pay service tax individually or collectively i.e as

AOP. At the outset, I find that the appellants are an AOP (Association Of

Persons) and had given immovable property on lease to Lessee. Taxable

service is defined in Section 65(105)(zzzz) of the Finance· Act, 1994 which

reads as under:

"to any person, by any other person, by renting of immovable

property or any other service in relation to such renting, for use

in the course of or, for furtherance of, business or commerce".

Further, I find that the 'person' appearing in the definition is not defined in

the Finance Act, 1994 but the same is defined under Section 3(42) of the
General Clauses Act, 1897 which says that "Person shall include any
company or association or body of individual, whether incorporated or not."

In the instant case, I find that the appellants are a group or a firm which is
nothing but body individual or Association Of Person i.e. AOP and have

entered into an agreement with Lessee Hence, the appellants are service $J_
provider and Lessee are service receiver. Hence, in terms of definition3T
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0

provided in Section 65(105)(zzzz) of the Finance Act, 1994, the appellants
are liable to pay Service Tax on renting of immovable property to Lessee

7. It is argued by the appellants that they receive the rent payment

separately. They claimed that they are not holding individual Service Tax

registration and have not paid duty as within threshold exemption

individually. It is confirmed, in their statement that Lessee had paid rent as
per share to the partners. In this regard, I find that the said AOP consists of
16 partners. Rent received by all the partners is nothing but income received
by the said firm. The conducting agreement entered by Lessee with the

appellants is nothing but a devise used to escape from the Service Tax
liability. But since all the partners are jointly and severally responsible,
unless otherwise specifically provided in the partnership deed, for any act

done by the firm as per the provisions of the Indian Partnership Act, 1932, I
find that though the amount of rent is received by the partners from Lessee,

it is deemed to have been received by the appellants firm and liable to pay

Service Tax.

8. It is argued that co-owners are separate service providers and eligible

for benefit of SSI exemption limit. under Notification number 06/2005-ST
dated 01.03.2005 as amended. In this regard, I find that the respondent have
rented out the premises, which is owned by partner collectively, to Lessee for·

a rent agreed upon by them as per the said lease agreement. Renting out of
said premises fall under the category of 'Renting of Immovable Property
Service' as defined under Section 65(105)(zzzz) of the Finance Act, 1994,
taxable w.e.f. 01.06.2007. For the sake of reference, I reproduce the

definition of 'Renting of Immovable Property Service' as given under Section

65 (90a): r
R (APp

"renting of immovable property" includes renting, letting, leasing

licensing or other similar arrangements of immovable property for

use in the course of furtherance of business or commerce but does

not include (i) renting of immovable property by a religious body
or to a religious body; or (ii) renting of immovable property to an
educational body, imparting skill or knowledge or lessons on any
subject or field than a commercial training or coaching centre."

i
t
I

OJ.'
I
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This exemption Notification No. 8/2008-ST is conditional one. According to the
above notification, a taxable service provider whose gross value is within the
limit of 8.00 lakhs (during the year 2007-08) and 10.00 lakhs (during the

year 2008-09) need not to pay any Service Tax nor obtain Service Tax

registration, provided the service provider should not be under a 'brand name'

and not avail any Cenvat Credit for the payment of Service Tax. The appellants
. had contended that the adjudicating authority has erred in the impugned order
wherein it is held that partners are individually eligible for the benefit given

under the above Notifications. In order to ascertain whether the respondent

are liable to pay Service Tax without availing the benefit of Notification

number 8/2008-ST as amended or whether they are individually eligible for

the threshold exemption, I find that the said property is owned by the
appellants having sixteen different individuals i.e. partners who are not holding~
absolute ownership of any identifiable part in the property given on rent. I find

that as per the provisions contained in the Transfer of Property Act, 1882, the

three essential conditions required to determine the ownership of any property

viz.; (1) right to possess, (2) right to enjoy and (3) right to dispose off. In the
present case, the individual can enjoy or dispose off the share of the property,
but does not possess any identifiable area independently. They possess the
property as a whole. Any dealings in the property are subject to the consent of

other partners. The co-owners only have undivided interests in the whole of
the property and no divided interest in separate parts of the property.

Accordingly, the appellants cannot lease out their share of the property
independently to the lessee. Hence, the services of renting of their property

Q provided by them are indivisible in nature and to be treated as a single
service. When a single individual is not the absolute owner of any identifiable
area in the property, it can be leased out only as a single unit (WHOLE
PROPERTY) only. I find that the property is one which is rented out and the

rent is shared by more than one person and this will not make one immovable
property into sixteen different properties. In this case, the immovable property
is a single entity which has been rented out to Lessee. Hence, I hold that the
service rendered is indivisible and it .is to be treated as a single service

rendered collectively. So, the benefit of SSI exemption under Notification

number 8/2008-ST as amended can be availed by the appellants only in the
form of AOP and not as individual partners. In view of the definition of the
service and the nature of service provided by the appellants, I hold that the

service of Renting of the property as stated above by the appellants fall under

the category of "Renting of Immovable Property Service" and the rent for the (Q
said property received by them is taxable under the said service. Ae.q,oifcltti;~·l3/'._, ~<.arc»%r.

';:_: \
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the total rent received by the respondent is well beyond the threshold limit of

exemption and therefore, the respondent are liable to pay Service Tax with

appropriate interest under section 75 of FA, 1994, on the rent income received

by them as AOP.

8.1 Exemption grated is to "taxable service" and not to "taxable service
provider". Therefore if single "indivisible taxable service" is provided by

"different, albeit collectively, service provider" then small service provider

exemption of Notification 5/2006- ST, can not be grated to each one
separately. Exemption is "qua-service" not "qua-service provider". In excise
"manufacture" and in service tax "rendering service" is taxable event and its

proceeds are taxed collectively. It is not that such proceeds are divided

between different partners and all partners discharge the liability separately
so as to · avail small scale exemption. Taxable event, may it be

"manufacture" or "rendering service" is event as a whole therefore it can not

be divided in sub taxable events so as to escape tax or to avail small scale

exemption.

8.2 Moreover in terms of condition 2(viii) of said notification, for
determining eligibility in current financial year it is to be seen that-

a. taxable service provided by taxable service provider should not
have exceeded thresh hold limit in preceding financial year and

b. Taxable service provided from particular premises should not have

exceeded thresh hold limit in preceding financial year.

Condition 2(viii) of said notification is reproduced as below-

"(iii) the aggregate value of taxable services rendered by a provider
of taxable service from one or more premises, does not exceed
rupees four lakhs in the preceding financial year."

The phrase "from one or more premises" is specifically included in

condition 2(viii) of said notification, to see that aggregate of taxable service
provided from that particular premises also ( may be by even different
providers) does not exceeds thresh hold limit. If the intension of statue was
to check the thresh hold limit of service provider only ( i.e. not premises
wise), then the phrase "from one or more premises" should not have been
there in said condition (viii). Statue should be interpreted in a way that not a
single word or a phrase or a sentence becomes redundant. I find that
taxable service provided from joint premises have exceeded thresh hold limit

in preceding financial_ years, therefore small service~,~.,h~.-.. ':.15~r.l.tion is
not available to "taxable service" provided. "$3/«e Al {]ES s. pa ·• €»is« " +,o £O· '>
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9. Appellant revenue has pleaded to for imposing penalty under section
76, 77 and 78 of FA, 1994. As regards simultaneous imposition of penalty

under Section 76 and 78 of the Finance Act, 1994, after amendment of
Finance Act, 2008 w.e.f 16.05.2008 there were no two penalty provision.
Penalty under 76 and 78 of finance Act, 1994 can not be invoked

simultaneously. I would like to quote the judgment of CESTAT, Ahmedabad

in the- case of M/sPowertek Engineers vs CCE Daman. In this case the view

of the Hon'ble CESTAT is as below;

"By their very nature, Sections 76 and 78 of the Act operate in

two different fields. In the case of Assistant Commissioner of

Central Excise v. Krishna Poduval - (2005) 199 CTR 58 = 2006

(1) S.T.R. 185 (Ker.) the Kera/a High Court has categorically

held that instances of imposition of penalty under Section 76

and 78 of the Act are distinct and separate !..mder two provisions

and even if the offences are committed in the course of same

transactions or arise out of the same Act, penalty would be

imposable both under Section 76 and 78 of the Act. We are in

agreement with the aforesaid rule. No doubt, Section 78 of the

Act has been amended by the Finance Act, 2008 and the
amendment provides that in case where penalty for suppressing

the value of taxable service under Section 78 is imposed, the

penalty for failure to pay service tax under Section 76 shall not
apply. With this amendment the legal position now is that

simultaneous penalties under both Section 76 and 78 of the Act

would not be levied. However, since this amendment has come
into force w.e.f. 16th May, 2008, it cannot have retrospective

operation in the absence of any specific stipulation to this effect.
However, in the instant case, the appellate authority, including

the Tribunal, has chosen to impose the penalty under both the

Sections. Since the penalty under both the Sections is imposable
as rightly held by Kerala High Court in Krishna Poduval (supra),

the appellant cannot contend that once penalty is imposed

under Section 78, there should not have been any penalty under

Section 76 of the Finance Act. We, thus, answer question no. 3

against the assessee and in favour of the Revenue holding that

the aforesaid amendment to Section 78 by Finance Act, 2008
shall operate prospectively. In view of the above, penalties can

be simultaneously imposed under Section 76 and 78 of Finance
· - 27/z



Act, 1994 for the period prior to 16.05.2008 before its

amendment when proviso to Section 78 was added."

11. In view of above, and appeal filed by the revenue is allowed.

12. 3141as arr at ft a{ 3r4tit a far 3q#a ata fazur 5Tar

12. The appeals filed by the revenue stands disposed off in above
terms.
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10. Respondent have devised the way like executing separate lease

agreement and receiving separate rent of same co-owned building just to
evade the tax and has never disclosed such receipt to department. In view

of the, facts and discussions hereinabove, since the period involved in the
present case is after 16.05.2008, penalty under Section 78 is imposable. I

hold that imposition of penalty under Section 76 ibid is not sustainable in the
eyes of law. I find that respondent have not taken registration, have not

correctly assessed their liability and have not filed ST-3 , therefore they are

liable for penalty under section 77. To decide the quantum of all penalty and
interest under section 75 proposed under SCN , keeping in mid facts of the

case and my above conclusion, I remand the case back to original
adjudicating authority.

c5e'#k,
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,

M/s.Narayan Litho works and others 16 as listed in OIA

Anision, 2nd Floor, Plot No 4/1,

Swastik Society, Navrangpura,

Ahmedabad-380009 Ahmedabad- 15
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CORY to:

1} The Chief Commissioner, Central Excise, Ahmedabad.

2} The Commissioner, service tax, Ahmedabad

3} The Additional Commissioner, Service Tax, Ahmedabad

4} The Dy,/Asst. Commissioner, Service tax, Div-III, APM Mall, Ahmedabad.

5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.
6} Guard File.

7} P.A. File.




